AMENDMENTS TO RULE 16

RULE 16 is anended as foll ows:
RULE 16. Postassi gnnent Conferences--Schedul i ng--Managenent

(a) Postassi gnnment Conferences--Objectives. |Inany action, the

[ Fudge—to—whomthe—act+on—+s—asstghed] court may in [the] its
di screti on [ efthatt+udge| direct the attorneys for the parti es and
any unrepresented parties to appear for a conference or conferences for
such purpose as

(1) expediting the disposition of the action;

(2) establishing early and continuing control sothat the
action will not be protracted because of |ack of managenent;

(3) discouraging wasteful activities;

(4) inmprovingthe quality of the proceedi ngs for the final
di sposition of the action through nore thorough preparation; and

(5) facilitating the settlement of the action.

(b) Schedul i ng and Pl anni ng. Except as providedin Rule 56.2 or
when t he j udge t o whomt he action i s assigned finds that a schedul i ng
order will not aidinthe dispositionof the action and enters an order
tothat effect, together with a statenment of reasons and facts upon
whi ch t he order i s based, the judge shall, after consultingw ththe
attorneys for the parties and any unrepresented parties, by a
schedul i ng conference, tel ephone, mail, or suitabl e nmeans, enter a
scheduling order that limts the tine

(1) to join other parties and to anend the pl eadings;
(2) to file and hear nmotions; and
(3) to conplete discovery.

The scheduling order also may include
(4) nodifications of thetinmes for disclosures under Rul e
26(a) and 26(c)(1l) and of the extent of discovery to be permtted;
[t4)y] (5) the date or dates for conferences before
subm ssion of the action for final disposition, afinal postassi gnnent
conference, and trial or subm ssion of a dispositive notion; and
[£5)] (6) any other matters appropriate inthe circunstances
of the action.

The schedul i ng order, or the order that a schedul i ng order wi ||
not aid in the disposition of the action, shall issue as soon as
practicable but in no event nore than 90 days after the actionis
assi gned. A schedul e shall not be nodified except by | eave of the
j udge upon a show ng of good cause.

(c) Subjects to be D scussed at Post assi gnnment Conf erences. The



partici pants at any conference under this rul e nmay consi der and t ake
action with respect to

(1) the formulation and sinplification of the issues,
including the elimnation of frivolous clains or defenses;

(2) the necessity or desirability of anendnments to the
pl eadi ngs;

(3) the possibility of obtaining adm ssions of fact and of
docunents which wi Il avoi d unnecessary proof, stipul ati ons regarding
t he authenticity of docunents, and advance rul i ngs fromthe court on
the adm ssibility of evidence;

(4) the avoi dance of unnecessary proof and of cunul ative
evidence[+], and | imtations or restrictions onthe use of testi nony
under Rule 702 of the Federal Rules of Evidence;

(5) the appropriateness and ti m ng of summary adj udi cati on
under Rul e 56;

(6) the control and schedul i ng of di scovery, including orders
af fecting di scl osure and di scovery pursuant to Rul e 26 and Rul es 29
t hrough 37;

[€5)] (7) theidentification of witnesses and docunents, the
need and schedul e for filing and exchangi ng briefs, and t he date and
dates for further conferences and f or subm ssi on of the action for
final disposition;

[£6)] (8) the advisability of referring matters to a naster;

[6A] (9) the possibility of settlenent or the use of
extrajudi cial procedures to resolve the dispute;

[8)] (10) the form and substance of scheduling or
post assi gnnment conference order;

[€£99] (11) the disposition of pending notions;

[€E36)Y] (12) the need for adopting speci al procedures for
managi ng potentially difficult or protracted acti ons that may i nvol ve
conpl ex i ssues, multiple parties, difficult | egal questions, or unusual
pr oof probl ens;

(13) an order for aseparatetrial pursuant to Rul e 42(b)
withrespect toaclaim counterclaim cross-claim or third-party
claim or with respect to any particular issue in the case;

(14) an order directing a party or parties to present
evidence earlyinthetrial withrespect to a nanageabl e i ssue t hat
coul d, on the evidence, be the basis for ajudgnent as a matter of | aw
under Rule 50(a) or a judgnment on partial findings under Rule 52(c);

(15) an order establishing areasonablelimt onthetine
al l owed for presenting evidence;

[31)] (16) access to confidential or privilegedinformation,
i ncluding business proprietary information, contained in an
adm ni strative record, which is the subject of the action; and

[6X21] (17) such other matters as may aidin the disposition
of the action.



At | east one of the attorneys participating in any
post assi gnment conference shall have authority to enter into
stipul ati ons and to make adm ssions regarding all matters that the
participants may reasonably anticipate may be di scussed. | f
appropriate, thecourt may require that aparty or its representative
be present or reasonably avail abl e by tel ephone i n order to consi der
possi bl e settlenent of the dispute.

(d) Final Postassignnent Conference. * * *

(e) Orders. * * *

(f) Sanctions. If aparty or party's attorney fails to obey a
schedul i ng or postassi gnnment conference order, or i f no appearanceis
made on behal f of a party at a schedul i ng or postassi gnnent conf er ence,
or if aparty or aparty's attorney is substantially unpreparedto
participateinthe conference, or if aparty or party's attorney fails
toparticipateingoodfaith, thejudge, upon notion or the judge' s own
initiative, may nmake such orders withregard thereto as are just, and
anong ot hers any of the orders provided in Rule 37(b) (2)[ —3)—and
4] (B), (C, (D). Inlieuof or inadditionto any other sancti on,
t he judge shall require the party or the attorney representing or both
t o pay t he reasonabl e expense i ncurred because of any nonconpl i ance
withthisrule, including attorney's fees, unl ess the judge finds that
t he nonconpliance was substantially justified or that order
ci rcunst ances make an award of expenses unjust.

(As anmended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff.
Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31, 1996; , 2000, eff.
, 2000.)

ADVI SORY COW TTEE NOTE

Rule 16 is directed to the schedul i ng and nanagenment of
l[itigation. The Federal Rulerefersto"pretrial"™ conferences, whereas
the CIT rule refers to "postassignnent” conferences. Since CIT
litigationincludes not only trials but also actions that are based on
an adm ni strative record, for which notrial will be held, arule
calling for a"pretrial conference” woul d seemto exclude some CI T
actions. Therefore, the Committee recommends that thereferenceto
"postassi gnnment"” beretainedinRule 16 and several other rul es where
it appears (e.g., Rules 33 and 36).

Under subdi vision (a) of the current CITrule, "the judge to
whomt he actionis assigned" calls for the conference, whereas it is
"the court," that calls for the conference for under Fed R Civ. P
16(a). Pursuant to CITRule 77(f), the judge to whomthe actionis



assi gned and t he court are used i nt erchangeably "unl ess t he cont ext of
aparticular ruleclearlyindicates otherw se.” Wthinthe context of
CIT Rule 16(a), "court" and "judge to whomthe actionis assigned”
appear to be equal |y appropriate and, in keepingwiththe Commttee's
operating prem se that the C T rul es shoul d be brought intoconformty
wi th the |l anguage of the federal rules unless thereis aconpelling
reason to do ot herwi se, use of "the court” is proposedin CIT Rule
16(a) .

Subdi vi sion (b) of the AT rul e recogni zes that Rul e 56. 2 has
a schedul i ng mechani smspecifically directed to actions brought under
28 U.S.C. 8 1581(c). The |anguage should be retained because it
addresses circunstances uniquetothe CT. The CTrule al sogivesthe
judge to whom the action is assigned discretion to not issue a
schedul i ng order when he or she "finds that a scheduling order will not
aid in the disposition of the action and enters an order to that
effect.” The Fed. R Civ. P., onthe other hand, requires the judge
or magi strate to enter a schedul i ng order "except in categories of
actions exenpted by district court rule as inappropriate.” The
Committee believes the CIT rule has worked well and is generally
efficient, and does not recomend adoption of the Fed. R Civ. P.
| anguage, which gives the judge |ess discretion and may be | ess
efficient.

The issuance of the scheduling order is tied to the
"appear ance of a defendant" and/ or servi ce of the conpl aint onthe
defendant inthe federal rules, whereas it istiedto assignnment inthe
ClTrules. Becausethe Conm ttee recomrends that the "conference"”
controll ed by Rul e 16 continue to be tied to assi gnnent of the action
to the judge, the Commttee al so recommends that i ssuance of the
schedul i ng order continue to be triggered by assignnment (and not
appearance of defendant or service of summons and conpl aint).

W threspect to subdivision(c), the Conmttee recomends
adopting Fed. R Cv. P. 16(c)(4) regardinglimtations or restrictions
on the use of testinony.

The Committee recommends retaining the | anguage "for
subm ssi on of the action for final disposition” incurrent CITRule
16(c)(5), inlieuof adopting "for trial" inclause 7 of Fed. R Civ.
P. 16(c) because a CI T natter may be di sposed of by acti on ot her t han
trial. Current O TR 16(c)(11) refersto "confidential or privileged
i nformation containedinthe admnistrativerecord. . . ", whilethe
Feder al Rul e contai ns no such provision. The Comrittee recomrends
retainingthe CIT provision, whichis pertinent toCITpractice and
adding areference to "business proprietary information". Fed. R Gv.
P. clauses (13), (14) and (15) do not appear inthe CIT rule. The



subconmi tt ee recomrends t heir adoption since thereis noreason uni que
to CI T practice for non-adoption. Fed. R Civ. P. 16(c) allows the
court to"require that a party or its representative be present or
reasonably avail abl e by tel ephone in order to consider possible
settl enent of the dispute.” The Commi ttee reconmends adoption of this
provision as a potential aid to resolving pending disputes.



